[image: image1.jpg](N



Victorian Network of Women with Disabilities

Level 8, 255 Bourke Street

Melbourne, 3000

Submission by the Victorian Network of Women with Disabilities to the review of the adequacy of the criminal and civil justice systems in addressing identity motivated hate crime.

April 2010

The Victorian Women with Disabilities Network promotes the health and wellbeing of women with disabilities through systemic advocacy.  One of our priority areas is addressing the prevalence of violence against women with disabilities.  

Healey et al. (2008) found that women with disabilities continue to be at risk of being assaulted, raped and abused at a rate of at least twice that of non-disabled women.  For this reason, VWDN see this review as an important mechanism for learning about how responses to this violence can be improved to promote equality before the law and access to justice for women with disabilities. 

VWDN acknowledge that the Summary Offences Act and the Crimes Penalty Act do cover many of the crimes experienced by people with disabilities.  We respect that this review has given consideration to the law’s inability to adequately investigate crimes against minority groups, whether it be due to resource shortages, lack of education, or prejudice. 

In the following paper we wish to submit; 

· A Response to selected questions raised in the consultation paper; 

· Key points and evidence about the disproportionate victimisation experienced by people with disabilities and the compounding discrimination at the intersection of disability and gender;

· Support for the educative role hate crime legislation can play in education for those in the legal system, the police force and the general community;

· A quote and a case study from women with disabilities.

Regards,

Jen Hargrave

Policy Officer – Violence Against Women with Disabilities

Victorian Network of Women With Disabilities 

Jen.hargrave@vwdn.org.au

Responses to selected questions raised in the discussion paper:

4 Civil Vilification 

(c) Should the relevant grounds for a civil vilification act be expanded, beyond racial and religious vilification? 

Expanding the relevant grounds to include disabilities has two prominent benefits.  Firstly, this course would do something to address the disproportionate victimisation of people with disabilities.  Secondly, it could only reduce the current barriers to justice faced by people with a disability.
As you know, evidence has informed UK lawmakers who developed a category of aggravated offences in response to disability hate crime.  Evidence has persuaded Tasmanian lawmakers to develop vilification laws that specifically cover disability.  There is a variety of Australian evidence to showing the high rate of victimisation of people with a disability, for example, one Police study showed that 8 in 10 South Australians with an intellectual disability have either been physically or sexually assaulted.  Dr Mark Sherry Sherry, Associate Professor of Sociology at the University of Toledo in Ohio, compiled a body of such evidence in his paper, ‘Hate Crimes Against People with Disabilities’ (2000). http://www.wwda.org.au/hate.htm
There is a growing field of research into compounded disadvantage at the intersection of disability and gender.  Healey et al. (2008) found that women with disabilities continue to be at risk of being assaulted, raped and abused at a rate of at least twice that of non-disabled women.  
http://www.vwdn.org.au/publications.htm#bte
In a 2009 ABC Radio National Interview, “Disability Hater Crime” (2009) with Phillip Adams, Journalist, Katharine Quarmby, said there are too many barriers to reporting hate crime. Police stations are inaccessible to wheelchair users, Deaf people and people with communication difficulties. People are often not believed, particularly people with cognitive disabilities - crimes are often called ‘bullying.’  These problems are replicated in the legal system – witnesses are often called ‘unreliable’ in court.   Quarmby further explores the topic in her 2008 book, “Getting Away with Murder: Disabled People’s Experience of Hate Crime in the UK.”  The interview is available at: 
http://www.abc.net.au/rn/latenightlive/stories/2009/2708844.htm
In the same interview, Dr Mark Sherry, draws from his decade of research on hate crime and disability. He says; 

“The legal system, essentially, whether it’s in Australia, the UK or the US, has been really reluctant to recognise the realities of disability hate crime, ...and I’d almost call the legal system a cycle of injustice for disabled people.  What I’d say is if you commit a disability hate crime it is almost certain you will not be charged.  If you are charged it is almost certain that you will not be found guilty. If you are found guilty it is almost certain that you will not be sentenced to prison.... It’s almost certain that on appeal your sentence will be reduced.”  
“A hate crime involves two things. It involves firstly a crime such as theft, vandalism, assault or murder.  And second, it involves a bias element, a hate or animosity towards a group of people, such as disabled people. The reason it is important to recognise disability hate crime specifically is because it sends a message of community intolerance of hate crime.“
VWDN see adequate grounds to include disability in an expanded list.  Beyond the inclusion of disability, race, religion and sexuality, we would also accept a South African styled open list. 

G Harassment

(c) Should new laws be civil or criminal? 

Civil processes have advantages for victims with disabilities.  VEOHRC and VCAT are more accessible than courtrooms in several ways; they are less intimidating, less disempowering, and less expensive.  Additionally, a civil process is focused on establishing the balance of probabilities which is a less distressing process than proving a crime beyond reasonable doubt. 
The compensation and mediation / conciliation that a civil process offer have their advantages.  However, we would like to suggest that any mediation methods be handled with care, as there is a real potential for power imbalances and further traumatisation of the victim. 

(f) Should anti-harassment laws identify those who are intended to benefit from them? 

The Equal Opportunity Act explicity protects people with disabilities’ right to freedom from harassment in their workplace and in the delivery of goods and services.  This right should also exist and be explicitly protected outside these limited contexts. 
Quote from a woman with a disability:

“I have always been of the belief that there are people who are disophobes ( my term for people who are phobic of people with disabilities) and then there is another category of people who take things to the next level. These people discriminate deliberately, mindfully and maliciously. They often influence others and perpetuate a culture of abuse and discrimination. When this type of discrimination is perpetuated over a long period of time -  then it  is  different to "ordinary discrimination" and there should be a way to identify and redress this type of behaviour through legal redress. 

 

The other type of Hate Crime is that of a physically violent nature, who could forget the incidence with the girl at Werribee. The problem lies when those charged get off lightly, the sentence diminished because the victim is of " lesser value" in the eyes of the law (and also because there is no way to factor in the malice intent of the crime). The defendants came away none the wiser continuing their joke by selling the video of their crime on the internet. How can a civil society tolerate such things? 

 

Legal redress through Hate Crimes legislation  would help to recognise the seriousness of such crimes and raise awareness amongst the courts and society about crimes of hate.”
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