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Introduction 

Victorian Women with Disabilities Network, Domestic Violence Victoria and Domestic Violence Resource Centre have collaborated to make this joint submission to the review of the non-family violence intervention order system because of our concerns for the safety and protection of women with disabilities and other vulnerable and marginalised groups. This submission covers our key concerns under the review of the non family violence intervention order system. 
The focus of our submission is the need to provide adequate protection for persons, who experience violence, within carer/cared for relationships and within non-family domestic settings, who currently do not have access to the court as a means of addressing violence.  

We also raise some issues for consideration in regards to the streamlining of cases into mediation, however our submission does not comment on the intricacies of the dispute resolution/mediation aspects of the review.  

Part  2.  Background to the current intervention order system

The broadening of the definition of family violence within the Family Violence Protection Act (FVPA), and the recognition in its preamble of the dynamics of family violence, reflects a sophisticated understanding of the interplay between abuse of power and gender. Further, it represents a significant advancement in the state’s response to family violence and the safety of women and children experiencing family violence.
Our submission urges that this understanding of violence and abuse of power is used to inform the development of the non-family violence intervention order system.    
The FVPA has resulted in important legislative changes that allow for faster responses based on a civil standard of proof (balance of probabilities).  However, non-family violence intervention orders fall outside the jurisdiction of the FVPA and therefore need to be examined in light of the needs of people with disabilities within the legal system. 
We were pleased that the FVPA extends the definition of family member to carers of people with disabilities where that carer is in a ‘family-like’ relationship with the person. However, it failed to recognise the diverse domestic arrangements of people with disabilities and the need for protection for persons living outside ‘family environments’ but who experience similar power dynamics to those in family environments. Such people with disabilities cannot access the intervention order system if they are abused by a carer, unless the carer is a family member, even though the abuse may occur in a residential situation and take on the characteristics of family violence.
 This is a serious issue that must be addressed by the legal system.
Our hope is that this review will fill the gap left by the exclusion of violence by carers in non ‘family-like’ relationships and will offer the same level of legal protection to victims irrespective of the nature of the relationship. 

Within the current stalking legislation people with disabilities are not easily able to obtain protection from abuse and violence. This situation relates to: 

· The difficulty for people with disabilities to be taken seriously by the court,

· The difficulty of people with cognitive disabilities to be seen as credible witnesses 

· The difficulty of achieving adequate evidence of abuse in domestic or closed institutional environments where it may be one person’s word against another or

· Where applicants may be fearful of not being believed or seen as credible because of their disability and therefore fearful of involving the police.
In such situations the lower standard of proof required by an intervention order system may assist some victims to achieve redress and may also be a disincentive to potential perpetrators of violence.

Part 3 

Q 1.  Does the current stalking Intervention order system adequately protect and address all matters on non-family violence

As described above we believe the current system fails to protect and address all matters.  With regard to people with disabilities clearly the current system is seriously flawed in its capacity to provide protection from violence. Research indicates that women with disabilities are more likely to experience abuse and violence than others
.  What we know about women with disabilities’ exposure to perpetrators of violence is that:

1. This violence is often related to the presence of disability, its impact on lifestyle and access to the social and economic resources enjoyed by the general community.  “Factors possibly contributing to increased vulnerability include the combined cultural devaluation of women and persons with disabilities, often compounded by age-related devaluation, overprotection, and internalized societal expectations. Women with disabilities …. are often perceived to be powerless and physically helpless.” 


Women with disabilities live or work in disability related institutional settings which render them at increased risk of abuse. Sobsey and Doe studied sexual violence against 116 people with disabilities (82% of whom were women and 77% of whom had intellectual, neurological or learning impairments) and found “in 44% of cases, the abusers had a relationship with the victim that was specifically related to the person’s disability. Nearly 28% of these included disability service providers, such as personal care assistants, psychiatrists, and residential care staff. The remaining abusers included transportation providers, foster parents, and other individuals with disabilities”
 

In another study participants described ‘threats of withholding assistance, physically rough treatment, inappropriate touch during hygiene care, refusal to honour women’s choices and preferences, and stealing money and property”
  Other studies have identified more extreme violence such as physical and sexual assault.  
2. Women with disabilities are at a greater disadvantage in responding to violence because women who live with disability often lack education on how to recognise violence and where to go for help
. Education about what constitutes violence does not routinely occur in Victorian disability settings, rendering women at a loss to both recognise abuse behaviour as such or to take action to prevent its recurrence. 
3. Even when women with disabilities do register complaints of violence they are less likely to be believed. In a study by Zweig, 45% of agencies saw the credibility of these women as the greatest barrier to their accessing services
. Our social values and attitudes are such that women with disabilities are culturally devalued and experience strongly negative attitudes. We contend that these attitudes reflect what are often sub conscious assumptions about a person’s capacity, reliability, sexuality and reasoning.  Unfortunately, women with disabilities esperience a world that devalues and discriminates against both disabled people and women. In a study by Saxton, participants explained the relationship they saw between the way that societal attitudes towards disabled people and abuse or neglect - ‘People that are devalued as cripples and burdens and inferior and defective will be abused”.


4. Assumptions and stereotypes about carers on the other hand, depict carers as generous, hardworking people taking on ‘burdens of care’, doing difficult work and motivated by the best interests of the people they care for.  Whilst this may often be true, it does not reflect the reality of violence and abuse that is perpetrated against people with disabilities by a person responsible for their care.
The factors described above impact on people with disabilities’ credibility when making complaints about violence or seeking legal redress. They therefore depend on other carers or family to support their claims.  However, even as in the case below, where there was (finally) the successful prosecution of a violent carer, other carers failed to expose the violence they witnessed. In the newspaper report of this case their negligence is dramatically illustrated. 
The Age newspaper reported

A state government carer has pleaded guilty to a series of attacks on an intellectually disabled man, including hosing him down against a backyard fence after he soiled himself and forcing him to drink dishwashing detergent.  

Peter Zander, 33, of Bundoora, pleaded guilty in the County Court yesterday to 3 counts of intentionally causing serious injury to (a man with an intellectual disability) in 2003 and 2005.  The Department of Human Services employed Zander for 3 years as a care worker at the victim’s Greensborough Residential Care Unit, which housed 4 high need intellectually disabled men aged in their late teens and early twenties.  

Prosecutor Carolene Gwynn said on May 25, 2003, Zander became angry when asked to help the victim after he had soiled himself, and pushed himself against a fence in the backyard with sufficient force to cause a dent.  She said the noise prompted 2 other workers to go outside to see what was going on. 

Zander turned a garden hose on the victim, who was fully dressed and squatting down, forcing him to remove his clothing as he sprayed him with cold water and calling him “ f—king spastic” and “f—king retard”. 

Inside the house about 5 minutes later, Zander forced the victim to drink dish washing detergent, saying “ this will get you f—king clean”. He then pushed a lit cigarette repeatedly into the ball of the victims foot prompting him to scream.  His two colleagues told Zander to “ease up” after he abused the victim outside but did not report the incidents to police. 
The court heard Zander also inflicted about 6 cigarette burns on the victim’s neck while other residents and carers were away from the house on March 12th 2005.  Zander caused futher injuries to the victim between April 12 and 13, including severe bruising and burn marks which a doctor said were most likely caused by “ at least a dozen blows with or against a blunt object”.  One of the injuries to the victims back was consistent with the imprint of the sole of a shoe. 

The Age 21/ 8 /07 – Carer Pleads Guilty to Attacks

This case illustrates the need to empower other carers and disability workers to take action to support people with disabilities. 

Further, the current stalking legislation must be considered in light of how other legislation might protect persons with a disability. However, despite the research evidence on the increased presence of violence against people with disabilities, neither the Disability Act, the Mental Health Act, nor the Guardianship and Administration Act make adequate provision for effectively responding to violence and abuse. This is particularly important when all 3 pieces of legislation are protective and enabling ie the purpose of the legislation is to protect the persons who fall within the legislation.

The use of the term ‘Vulnerability’ 

The research also suggests that heightened susceptibility to abuse is the result of perpetrator’s targeting those he/she perceives to be more vulnerable to abuse and violence.  As noted above, “the indirect effects of disability seem to have a much greater influence on increasing vulnerability…factors which are not specifically a result of disability, but rather result from society’s response to disability”
.  Justice and Justice found that “disability is a risk factor in cultures that devalue people with disabilities, but not in cultures that place a higher value on them.” 
  
We are concerned that the use of the term ‘vulnerable’ reinforces social perceptions of people with disabilities as powerless, which may in turn become a self fulfilling prophesy.  Given the impact of ‘labelling’ vulnerable persons, it is our view that it would be preferable to seek alternative language to describe persons exposed to perpetrators of violence, and to focus on the perpetrator’s behaviour by, for example, the use of the term ‘targeted person’ to describe someone at greater risk of violence.

However if the use of ‘targeting’ requires proof of the intention of the perpetrator that may be difficult to achieve, then the use of the term ‘vulnerable person’ in the legislation is supported. However at times throughout this submission we have employed the use of ‘targeted persons’ to describe people at greater risk of violence.

Part 4  What should a successful system look like? 

A successful system would be:

1. Accessible – people who need legal assistance can get it; 

2. Effective – the system is enforced and breaches are penalised. 

3. Just –  people with disability  have access to legal advocacy where this is required to balance the presence of legal advocacy by the respondent.
4. Promoted and understood by enforcers and diverse population groups. Police, registrars and magistrates understand the dynamics of carer/cared relationships and the current negative stereotyping of people with disabilities  
1. Access
The process and the built environment must be accessible to people with a disability. Access requires the person making an application (or statement with the police) to be able to use the court to seek an order to prevent abuse and violence.   There must be physical access to places where an order is granted: for many people with a mobility or communication disability, accessing the court to seek an intervention order can be problematic.  Being able to leave the house may be dependent on the carer who is perpetrating the violence; access to transport may be difficult, access to the phone is also difficult for some. Whatever means by which a person can make contact with the court must be considered in order to redress this disadvantage.

2. Effective

Effectiveness requires a speedy and efficient response. People with disabilities under other legislation are not guaranteed access to either a speedy or efficient response to violence. For example, the complaints system provided under the Disability Act may take significant time to process and does not provide powers to prevent abusive behaviour or maintaining distance by a perpetrator.
Effectiveness requires a disability service to provide an equivalent care service. Where a carer is served with an intervention order the employing disability service must be required to ensure equivalent care is provided. 

An article in the Age quoted one Melbourne person with a disability as describing care arrangements thus …”the number of times I’ve had issues would be endless, I’ve had carers verbally threaten me, leave early or come late. Leave me in wet clothes when they do come late and I have been waiting all day to go to the toilet…the list goes on and on” 

(“Carer Push for Better Pay” – The Age, April 16, 2008 p. 8) 
Effectiveness requires services to provide documentation to the court such as incident reports and client files. It requires the intersection of this legislation with other relevant legislation with regard to people with disabilities:

· Disability Act

· Mental Health Act
· Guardianship and Administration Act
· Family Violence Protection Act

· Crimes Act 
The current Acts don’t allow for immediate and effective response to violence and abuse. We submit that a stronger system is needed where complaints are investigated and an immediate and effective response can be forthcoming in situations of risk to safety.
 “almost 900 complaints have been made about Victoria’s privately run, low-care nursing homes over the past year. The claims include residents being left with untreated wounds and burns” ABC News – posted Sept 3rd, 2007

Effectiveness also requires an effective and integrated service system for victims of violence or threatening behaviour. No amount of legislative change will work if the police system does not support targeted persons ie persons who are at risk because of a disability. 

The example over the page illustrates this problem. 


Recounted by a VWDN member:
My disability is slowly degenerative, the event I describe here made me realize for the first time that I had become one of those people who are not seen or heard. It is a story about being ‘vulnerable’.

On Boxing Day 2005, I found myself holidaying alone in a pretty little house in Central Victoria. Gavin (my partner) had driven me there and because I walked with two sticks and a lot of wobbling at the time, he helped me to set the place up for my stay and returned to work in the city. Almost immediately, a man appeared at the open front door. I was unnerved and anxious, because he had made no noise whatsoever when he opened the rusty old gate and walked on the gravel path and up onto the wooden decking. He explained that he was Gary, the guy who mowed lawns in the town. I was much relieved, because the owner of the house had asked me to pay him some money.   He kept me talking for an unnecessarily long time and I noticed that he was looking at my body, especially my breasts. He also asked why I walked with two sticks, and whether I would be alright to stay in the house alone. I told him that I had a neurological disease which made me unsteady on my feet, but that I would be fine. I later regretted giving him this information. Finally I politely asked him to leave.

For the next five days, he constantly patrolled the house checking three sides of the house, including the front and back. I thought I’d keep the peace by remaining friendly but after a time he would just sneer angrily and I stopped speaking to him.

One afternoon, I locked all the doors and lay down to have a quiet nap. Almost immediately, I heard someone trying the front door, then the side door was fiddled with, and finally I heard the handle of the back door rattle loudly. I had got up and saw that it was Gary. I stayed quiet and he left. I was frightened by what had happened, but justified his behaviour, thinking that he may have wanted to talk about the mowing, or something else. 

That night as soon as I switched the lamp off about 11pm, I heard the back door handle being vigorously tried. I was immediately alert, and listened to a quiet footfall traverse its way around the house to the front door. This door was tried too. When it was clear that the house was locked, the footsteps faded and disappeared. I told myself that maybe someone was coming home late next door and had tried the doors of that house, not mine.   In the morning, I asked the neighbour, Jodie, if they had come home late. She said no, and I told her that I was worried someone had tried to get into the house. It seemed obvious that the person who had tried to get into the house in the night was the same person who had tried in the afternoon. There was something singular about the way each door-handle was tried. It was exactly the same on both occasions. I mentioned the incident with Gary in the afternoon of the previous day.

Jodie was immediately protective, and encouraged me to call the police. I felt very unsafe and decided to ring the police and to leave. I felt keenly that with my limited mobility I was less able to defend myself, or even run away, and regretted having given Gary information about my disability.  The police told me they would come over. In the meantime, with Jodie’s help, I packed up the house ready to leave and rang my partner to come and get me. Jodie said she would stay with me until Gavin got there, which made me feel a whole lot safer. 

The police didn’t take my concerns seriously. I had no evidence that it was Gary who had attempted the house invasion the night before and they didn’t believe me or seem to understand how much more vulnerable I was as a woman with a disability. I felt belittled by their failure to address the seriousness of my situation, and somehow felt that because I was disabled, they took me less seriously. Gary, they said, would not hurt a fly. They ignored the fact that this had been repeated late at night. They did not want to take account of the constant surveillance that Gary had put me under over the days that I was in the house. In their opinion everything was fine and I should just relax and enjoy my holiday. I said that I wanted to make a statement, that I feared this would happen again to someone else – and that any woman who was not a local was at risk because of the fact that she would be unfamiliar with her attacker and the town – and they literally laughed at me.  In the end, I just left, but I was shocked at the police’s behaviour. 

Don’t the police know that it is their job to protect vulnerable people, and to do that they must take them seriously? Surely they could see that I was more at risk because I was disabled?

The system can only be effective if police respond to complaints and act on breaches of intervention orders. This requires an education strategy including training and professional development for police, magistrates, court registrars and disability service providers.
3. Just

Access to justice and equitable response of  the justice system for women with a disability  requires adequate legal representation and support. Where an accused  carer has the backing of a legal advocate or a team of legal advocates, for example a disability worker with union  representation, a targeted person must also have access to advocacy and legal representation. 
Court processes need to be accessible to vulnerable groups; court-based disability workers must be available to support people through court processes. 
There should also be provision for a system that recognises and addresses re-traumatisation with restrictions on personal cross examination and provisions for remote taking of evidence. (see Q 39)  

The Act should identify under what circumstances others might act on behalf of and/or support a vulnerable person and who those others might be. It is recommended that this might include:

· A person who is nominated by the targeted person; 

· A family member; 

· A disability  advocate;

· A community visitor;

· A police officer

· A witness support officer

· A guardian in the case of a person who does not have capacity to make decisions
4. Promoted and understood

Better education for people in isolated or closed environments is important for ensuring legislation can protect people with a disability. Knowledge of the existence of the system requires promotion in a range of disability settings about rights under the Act. 

Much wider education programming is needed to help people recognise what is classed as ‘violence’ under the new legislation. The Victorian Law Reform Commission has made a number of recommendations regarding community education about family violence offences. We agree with recommendation 148-152
. On a general level a community campaign needs to be well funded, target specific groups that may be ‘vulnerable’ as well as the wider community, based on empirical evidence and research. Implementing a school based program, as is recommended by the Commission in Recommendation 152, should be considered by the Victorian government as an important preventative measure to stop both family and non family violence. Broader community education as well as education targeted at ‘vulnerable persons’ will assist people in accessing the legal system and empower them through recognition of their individual rights under the law. 
This should be available through individual and group discussions conducted by independent educators and also made available in accessible written, audio and electronic formats.
This information should also be distributed and presented to disability workers and other community workers regarding their rights and responsibilities under the Act.
Magistrates also need to be trained in order to determine issues such as when it is appropriate to close the court or allow the victim to give a written statement instead of oral evidence. 

The abuse that people with disabilities encounter is complex, and their level of dependence on others often makes them more susceptible to abuse. As discussed above, there are personal and social barriers that prevent many people accessing the legal system and it may be very difficult for the person to make a complaint if the person who is abusing them is the person they rely on for day to day assistance. It is critical that magistrates and registrars understand the particular barriers confronting people with disabilities in accessing the legal process.

How would you measure success?
From the perspective of women with disabilities, the success of the system should be measured by its fulfilment of the requirements of the United Nations Convention on the Rights of Persons with a Disability and the Victorian Charter of Human Rights and Responsibilities.  

Both freedom from violence and abuse and access to equivalent legal remedies where violence occurs, are fundamental human rights enshrined in the Convention on the Rights of Persons with a Disability. 
Article 16 identifies the right of women with disabilities to the same level of protection from violence and abuse as other members of the population. Australia, as a signatory to this Convention, is required to adhere to its articles.   It is therefore imperative that our legal system take into account the diverse needs of different population groups and that these diverse needs are reflected in legislation and legal process. This means redressing the lack of equitable access to justice for persons with disability. 

Part 5

Q. 1. What should be the objectives of the new system

To provide protection to victims of non-family violence including provision for effective measures to ensure access to the legal system for persons with disabilities who may be targeted by a person on whom they are dependant for assistance or care. 
Q. 3. What types of matters are inappropriate for mediation?
It is our view that mediation is inappropriate for addressing any situation where there is 

· The presence of violence 

· The presence of fear by one party

· An imbalance of power brought about, for example, by a caring relationship or 

· An imbalance in the parties’ power to reason or negotiate with each other. 

The basis of mediation is considered to be a platform where parties come, on an equal footing, to resolve a dispute.  The situations outlined above mitigate against the establishment of an equal footing.
Q. 4 Will it ever be appropriate to mediate a case where there has been violence or threats of violence between the parties?

No.  Mediation is not appropriate where there is a history of violence, intimidation, control or coercion which jeopardises a person’s safety and/or ability to negotiate effectively.

Q. 5 What behaviours should be included in the definition of violence for the purposes of the new system ?

The definition of violence for the non-family violence intervention order system should be consistent with FVPA and cognisant of power and gender and the structural contributors to vulnerability. The definition should specifically identify both threats and actual violence of a physical, sexual, psychological and financial nature. 
VWDN, DV Vic and DVRC urge that the legislation governing the non-family violence intervention order system should adapt the definition of family violence as found in the FPVA.
 The broad definition of family violence adopted in the FVPA recognises the array of violent, threatening, coercive or controlling behaviours that encompass family violence, the central factor being the abuse of power and control within family relationships.
For the purposes of this Act, family violence is 

(1) (a)
behaviour by a person towards a family member of that person if that behaviour—


(i)
  is physically or sexually abusive; or


(ii) 
is emotionally or psychologically abusive; or


(iii)
is economically abusive; or


(iv)
is threatening; or


(v)
is coercive; or


(vi)in any other way controls or dominates the family member and causes that family member to feel fear for the safety or wellbeing of that family member or another person

This understanding of the abuse of power is critical to the protection of vulnerable people; particularly to women with disabilities who experience violence at higher rates than the rest of the community and for whom susceptibility to violence is a feature of structural inequality.
 Such violence often occurs behind the shroud of domestic settings between carers and those they care for, irrespective of whether the carer and the person being cared for are in a family-like or non family-like relationship. 
 Using a definition of violence consistent with the FVPA in the new non-family violence intervention order system affords the right to protection from the same range of violent, threatening, coercive or controlling behaviours. 

Who should be able to obtain a non-family violence intervention order? 

· Persons acting on their own behalf

· Persons acting on behalf of a person who is unable to make informed decisions: appointed guardians 

· Persons acting on behalf of people with disabilities unable to access the court:  community visitors, disability  advocates, non-abusive family members, non-abusive carers, police

Against whom ?
· Co-tenants and co-residents who are cognisant of their actions (ie who have capacity) in Community Residential Units, supported residential services, nursing homes, mental health services and boarding houses. 

· Neighbours 

· Paid carers including carers who provide in -home  support
· Other service providers:  disability  workers, taxi and other transport drivers, 
Q. 10.  What criteria should be used when classifying cases into a ‘court stream’ and ‘mediation stream’?

A court stream would be used in all cases where there is 

· The presence of violence 

· The presence of fear by one party

· An imbalance of power brought about,  for example, by a caring relationship or 

· An imbalance in the parties’ power to reason or negotiate with each other on an equal basis due to a cognitive disability or a mental illness.

Q.13.  What criteria should Dispute assessment officers use in making decisions

The criteria listed in Q 10

Q 16. What powers should registrars have in relation to non-family violence intervention order applications (e.g. to refuse)?

The registrar should never have power to refuse an application where the applicant describes any of the criteria listed in Q 10.


Q. 18.  What training should the registrars require to undertake this role?

Training should include an understanding of the social stereotypes that impact on public perception of people with disabilities as well as the lived reality of people with disabilities including:

· Cultural devaluation and its impact on social and economic disadvantage of people with disabilities and women with disabilities in particular. 

· Impacts on registrars’ perceptions of people with disabilities and exploration of personal values and attitudes

· Impacts on women with disabilities’ perception of themselves. Internalised devaluation will impact on people with disabilities’ capacity to represent their interests

· Recognition of power imbalances in dependent relationships including in individual homes as well as an understanding of the dynamics and organisational culture of different residential care settings.
Q 22.  Should the grounds for non-family violence intervention orders cover one-off incidents?

 Yes. It is our submission that the family violence definition in the FVPA should be adapted to provide at least the same, or expanded, protections to ensure the safety of women with a disability who are at risk of behaviour(s) at the hands of carers. This risk (and the need for protection) is the same whether it is a single incident or a pattern of conduct.
Q. 25. Should a non-family violence intervention order be available: 

a) where a person has been subjected to ‘intimidation’ or ‘harassment’? 

Yes. This is an important aspect to be included in legislation. When the experience, in response to behaviours that are intimidating and harassing, is one of powerlessness the behaviour must be addressed to prevent an on-going risk. 
Should these terms be defined or examples provided?;  
Yes 

Should this be in addition to stalking or as an alternative to stalking?
In addition to stalking

b) where a person has been charged with ‘assault’, ‘personal injury’ or listed crimes involving violence from the Crimes Act 1958?
Yes 

c) where a person has damaged another person’s property or threatened to do so?

Yes. This would be particularly important where, for eg. the threat to property is a threat to a person’s mobility or communication aides.
Q. 27.  Should there be one type of non- family violence order or two?

People with disabilities are susceptible to various forms of abuse that may not take on the traditional definition of stalking but are definite forms of harassment. This can include many passive aggressive forms of abuse such as removing the vulnerable person from their wheelchair or refusing to help them with tasks they find difficult 
. As noted above, it is recommended that the definitions of violence conform to those behaviours identified in the FVPA.

Q. 29. Is it desirable for the family violence intervention order system and the non–family violence intervention order system to be mutually exclusive?

No. 
As noted above the FVPA extends the definition of family member to carers of people with disabilities where that carer is in a ‘family-like’ relationship with the person. There is substantial room for interpretation of what constitutes a ‘family-like’ relationship in the case of a caring relationship and therefore it is important that a magistrate has capacity to vary the legislation under which she/he hears an application for a non-family violence or a family violence intervention order. This must be facilitated with the least possible disruption to the applicant. 
Q. 32. Should there be any limits on the ability of police to make applications for non-family violence intervention orders against the affected person’s wishes?

This is a complex matter to determine; on the one hand the powerlessness and fear that impacts on a person with regard to taking action against someone on whom they depend for care must be taken into account and the application being taken out by police lessens the burden on the victim of violence. 

On the other hand, taking the matter out of the hands of the victim doesn’t address the victim’s fear of retaliation. What protection might be provided to a victim where the police act against their wishes?

As in the Equal Opportunity Act 
 the legislation should provide an offence for retaliation or victimising a person who applies, or who is the subject of an application, for a violence prevention order.
Q.36. Should the non-family violence intervention order legislation include the following:

· The power to revoke or suspend a weapons approval as a type of condition on an order; 
· The exclusion of the respondent from the protected person’s residence as a type of condition on an order. If so, what factors should the court consider when deciding whether to exclude the respondent? 
· Provisions on whether the respondent is to have any contact with a child of the protected person as a possible condition?  
· anything else? 

The following conditions should be listed in the legislation:

· Revocation or suspension of any weapons approval(s) held by the respondent
· Termination of a tenancy agreement to which both the applicant and the respondent are parties; 
· In the case of co-residence the respondent  to leave the residence where this is necessary to ensure the protection of the applicant
· Exclusion of the respondent from any premises in which the applicant lives, works or frequents, where the evidence shows that this is necessary to preserve the applicant’s safety.  In the case of a carer being the respondent it is recognised that this may have implications for a carer’s employment, however the applicant’s safety and freedom from fear should override the carer’s right to employment.

Q. 38.  What alternative ways of giving evidence might be appropriate for non-violence intervention order applicants and witnesses?

And  Q. 39 Are there other ways the court process could be modified to reduce trauma to applicants?

The legal system needs to provide an environment for ‘vulnerable persons’ to feel comfortable to give evidence, either through making the Court accessible or providing alternative ways of giving evidence.

It is very important that people with disabilities have access to the Court system and a support network that will enable them to give evidence in an open and unthreatening environment. 

The Victorian Law Reform Commission has made a number of submissions in relation to the Family Violence Laws. These include:

Recommendation 140 and 141

140. The provisions relating to alternative ways of giving evidence in the Family Violence Court Division should apply to all family violence matters, not only those heard in the division. This should include criminal cases involving acts of family violence.

141. Every effort should be made to provide screens and install appropriate CCTV facilities in all Courts where family violence matters are held.

We believe these recommendations should also apply to the Non-family violence Act. It is imperative that CCTV screens are installed in every Court that deals with cases where family violence dynamics are present.  

The government can look to legislative provisions in other acts in relation to alternative arrangements, particularly the new recommendations made in Section 69 of the FVPA and the Evidence Act 1958, which has made changes to the rules of evidence in relation to sexual offences. 

Section 69 (e) of the FVPA allows the court to make any other alternative arrangements they consider appropriate. This would be an appropriate provision to include in the non-family violence intervention order as it allows for flexibility which is needed for people with disabilities to effectively deal with the legal system. 

Alternative arrangements may need to be made if the vulnerable person has difficulty accessing the Court, lives in a rural area or is concerned about the traumatic effect that giving evidence may have on them. 

Evidence 

Victims of predatory stalking and vulnerable persons need to be protected by the Courts when giving evidence in order to reduce the trauma of the experience. The FVPA has included a number of measures we believe should be considered within the current review. These measures aim to minimise the trauma of the person affected. This includes special rules for cross examination of protected witnesses (s. 70)
  

The Family Violence Division of the Magistrates Court uses alternative arrangements for people to give evidence. These provisions include evidence being given by a place other than a Court room by means of CCTV or other facilities, using screens to remove the defendant from the witness’s direct line of vision, permitting a support person to be beside the witness while they are giving evidence, requiring lawyers to be seated while examining or cross examining, permitting only people specified by the family violence laws to be present and any other arrangement considered appropriate.
 These provisions should be applied to people applying for non family violence intervention orders, and the measures should be implemented in all Courts.  

The new non-family intervention orders should include provisions that allow the affected person to use written forms of evidence in place of oral evidence. This should include affidavits, sworn complaints and police statements. Out-of-Court statements, made by victims of the stalking to another friend or family member, should also be able to be used as they are often useful and relevant pieces of evidence. This would require a rejection of the hearsay rule and formal rules of evidence.
 

In keeping with VLRC Recommendation 147 regarding the FVPA should be included also: 

s.147 The new Family Violence Act should provide that a Court hearing an intervention order application, variation or revocation proceeding may inform itself ‘in any way it thinks appropriate, despite any rules of evidence to the contrary.’

In short the rules of evidence need to be modified so that the Court can consider any evidence it deemed to be relevant. People with disabilities may find it difficult to give evidence, particularly against someone who has been caring for them on a daily basis. These provisions will help reduce their trauma when giving evidence. 

Court

The Courts need to create an environment that is comfortable and accessible for all affected persons, particularly people with disabilities. The Court environment can often be intimidating, and there are still Courts which do not provide sufficient access for people with disabilities.  There have been numerous traumatic stories of disabled people being unable to access the Court system, including delayed taxi services, lack of disabled toilets, lack of wheelchair access into the actual building.
 Courts need to be improved as a matter of priority. The VLRC has made a number of recommendations including provisions of separate waiting areas for applicants and respondents, safe entrances and exits, improved disability access, private space for making applications for intervention orders
. We agree with all of these. 

Closed Court

Recommendation 142

142. The Court should have the power to order that the Court be closed for family violence proceedings, including a criminal prosecution involving acts of family violence. This power should be used at the magistrates discretion, taking into account the views of the parties.

We believe this recommendation should also be applied for applications for intervention orders under the non-family violence act. This is an example of where discretion should be used because changes to the rules of evidence and Court processes may not be appropriate in all cases. First and foremost the needs of the victim must be taken into account, and if an open Court will increase their trauma then it is appropriate that the option to close the Court is in place. On the other hand, as the Law Reform Commission notes, the Court should not automatically be closed when dealing with Family violence cases as a level of transparency is needed. Closing the Court may also decrease the level of awareness about violence and encourage a culture of secrecy.

Third Parties

Independent Third Party is a volunteer trained to help people with a cognitive disability or mental illness when they are in contact with police as a victim, witness or alleged offender. Currently police are required to use an ITP (trained or untrained) when interviewing people with a cognitive impairment.
 The OPA has a compulsory training program that includes a two day introductory session and a one day update session at least once every two years.

The Victorian Law Reform Commission made recommendations in their Sexual Offences: Law and Procedure Final Report that can be modified to apply to people with disabilities applying for a non family violence intervention order. This includes liaising with relevant groups, such as VWDN, when providing training for supporting people with cognitive impairment who have experienced non-family violence. It also recommended that the OPA should consider seeking resources to enable it to establish a central roster system when allocating Independent Third Parties.  

The role of the ITP is not to be an advocate. In some cases, people with cognitive impairments will need advocacy expertise tailored to their individual needs to assist at disclosure and during the subsequent reporting to police, and for the proceeding investigation and prosecution. The VLRC made recommendations in relation to advocates provided for people with cognitive impairments who have been sexually assaulted.
 This could extend to people with a cognitive impairment who experience other forms of violence by a ‘non family’ member. 

It is important to recognise that there are many different forms of disability, and the law needs to be applied accordingly. A person with a cognitive impairment may need access to an advocate, a person with a physical disability may or may not. Family violence law is less concerned with applying strict precedents than tackling issues on a case by case basis and deciding what is appropriate in the circumstances.
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