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The Victorian Women with Disabilities Network submission is framed by our members’ experience as women living with disability. We contend that the Equal Opportunity Act 1995 does not provide adequate protection from the discrimination which impacts on our ability to participate fully in society.   Our submission responds to the discussion paper presented as background to the review and provides anecdotal evidence from our members to support our views.
About Victorian Women with Disabilities Network (VWDN)
VWDN is a health promoting organisation that supports women with disabilities to achieve their rights through community education, information sharing, peer support and advocacy. The VWDN vision is “a world where all women are respected and can fully experience life”. This vision reflects the Network’s commitment to a human rights approach. We are committed to women with disabilities being involved in all aspects of community life and to the planning, delivery and evaluation of all services of relevance to us: “nothing about us - without us”. 
VWDN’S mission is to lead the way for Victorian women with disabilities and improve women’s choices by building partnerships and providing support, information and community education. The Network communicates directly to community organisations and to government about the critical issues affecting women with disabilities. Members of the VWDN bring extensive knowledge and expertise in representation of the issues.  

The current priority issues of the Network are 
· addressing violence against women with disabilities; 
· ensuring adequate and appropriate support for women with disabilities as parents and 
· promoting access to health service for women with disabilities.
About Women with Disabilities 

The VWDN defines the impact of disability in terms of disabling social, environmental and attitudinal barriers. Social change, in this context, is about the eradication of structural impediments confronting people with impairments. This contrasts strongly with the dominant ‘medical’ construction of disability, which emphasises overcoming or conquering disability through medical treatment or individual fortitude. The social construction of disability is critical to understanding the nature of discrimination and marginalisation experienced by people with disabilities and in particular women with disabilities. 
Disability in general is a hidden issue and it is often not understood just how many people experience disability. Further, current research on disability often fails to provide a gendered analysis of the issues and experiences of disability.  Very little of the disability data collected by the ABS (which is the principal source of population data for disability) is gender disaggregated.  The limited statistical information that is available on gender and disability, is spread over a wide range of services and sources, and has not been collected together to present a cohesive picture of the status of women with disabilities.  What we do know is that, according to the most recent Survey of Disability, Ageing and Carers conducted by the ABS in 2003, one in five people in Australia have a disability. For women, the rate of profound or severe disability is 7.1 per cent of the female population (the corresponding rate for men was 5.5 per cent), and the rate of total disability is 20.1 per cent of the Victorian population (19.8 per cent for men).

It has been demonstrated extensively that people with disabilities experience significant discrimination in relation to employment, housing, education, transport and income.  Some relevant information on gender and disability has been bought together by Women with Disabilities Australia (WWDA).  This peak organisation, representing the 1.8 million women with disabilities in Australia, has identified some of the social factors that combine to contribute to the disadvantaged and marginalised position of women with disabilities
.  These include:

Employment
· Women with disabilities are less likely to be in paid work than other women, men with disabilities or the population as a whole. 

· Men with disabilities are almost twice as likely to have jobs as women with disabilities.

·  Women with disabilities’ participation rates in the labour market are lower than men with disabilities’ participation rates across all disability levels and types. 

· Women with disabilities are less likely to receive vocational rehabilitation or entry to labour market programs.

Earnings
· Women with disabilities earn less than their male counterparts. 

· 51% of women with a disability earn less than $200 a week compared to 36% of men with a disability. 

· Only 16% of women with a disability earn over $400 per week, compared to 33% of men with a disability.

Education
· Women with disabilities are less likely than their male counterparts to receive a senior secondary and/or tertiary education. 

· Only 16% of all women with disabilities are likely to have any secondary education compared to 28% of men with disabilities.

Health
· Women with disabilities are less likely than women without disabilities to receive appropriate health services, particularly breast and cervical screening programs, bone density testing, menopause and incontinence management. 

Violence
· Girls and women with disabilities are more likely to be unlawfully sterilised than their male counterparts.

· Regardless of age, race, ethnicity, sexual orientation or class, women with disabilities are assaulted, raped and abused at a rate of at least two times greater than non-disabled women. 
· Women with disabilities who experience violence are less likely to know about or have access to services responding to violence against women. 
· Women with disabilities are more likely to be institutionalised than their male counterparts. Women with disabilities are more likely to experience violence at work than other women, men with disabilities or the population as a whole. 

Housing
· Women with disabilities are substantially over represented in public housing, comprising over 40% of all persons in Australia aged 15-64 in this form of tenure. 

· Women with disabilities pay the highest level of their gross income on housing, yet are in the lowest income-earning bracket.

It can be seen from this brief sketch that the experiences of women with disabilities varies greatly from those of men and that the impact of discrimination presents a multiple disadvantage.  
Women with Disabilities and Discrimination

Women with disabilities encounter discrimination on many levels, each of which restricts their opportunities for equal participation in economic, social, educational and political life. Women with disabilities share the same demographic makeup as the rest of society.  We are parents, we are in paid and unpaid work, we  care for aging parents, we are old and young, we are students, we travel, visit tourist venues, take part in leisure activities; we are married, single, lesbian, heterosexual, from a diverse range of cultural backgrounds and races. Within our communities and our daily activities we face direct and indirect discrimination on the basis of age; breastfeeding; gender identity; impairment; industrial activity; employment activity
; lawful sexual activity; marital status; parental status or status as a carer; physical features; political belief or activity; pregnancy; race; religious belief or activity; sex; sexual orientation; our families and friends experience discrimination by personal association with a person who is identified by reference to any of the above attributes.

It is the experience of VWDN members that women with disabilities are often ignored in Government legislation, policies and programs.  Our issues and needs are not adequately recognised within community organisations and services.  Women with disabilities have traditionally been excluded from the mainstream women’s social movement whilst issues of concern to women with disabilities have not been addressed by the broader disability advocacy movement.

There is ample anecdotal evidence that discrimination occurs. Women with disabilities report that they are denied access to services on a regular basis, but that even when they complain to service providers, they receive platitudes rather than real results.  The following case studies provide an illustration of some of the discrimination experienced by women with disabilities.

Service responding to violence against women 

Access to justice a woman with a speech disability who was sexually assaulted was denied because of lack of information in appropriate formats at police premises and at the courts.  People with speech difficulty are denied access to justice because police and court mechanisms do not take account of this and do not provide immediate and responsive procedures for communication assistance. The woman felt traumatised and disempowered and did not know how to address this injustice.
A deaf woman contacting a family violence service was required to exchange notes with the worker as a way of explaining her story over a protracted interview because there was no access to an auslan interpreter.

A woman wishing to leave a violent husband was unable to access the refuge because she needed personal care (normally provided by her husband)


Access to health promotion services 
A woman seeks to attend a weight loss program to address a significant health issue and is unable to participate in the program when the service refuses to supply a seated set of scales.  They point out that she couldn’t use the venue because it is on the 5th floor and the lift would not be safe in a fire. She feels unable to match the power of the multinational organisation in fighting this discrimination. She believes this issue can only be challenged by an advocacy service or a statutory body with power to enforce change.
A woman approaches a women’s fitness centre but cannot join because the centre refuses to make minor changes for her to access the change rooms. The centre manager joked the woman could be ‘hosed down in the carpark’ after each session. The woman finds it easier to give up the exercise program than to fight the discrimination.
Community Participation
A young couple try to attend a popular night club.  Due to cerebral palsy, both have mobility difficulties and speech impairments.  They are denied access when the “bouncer” decides that they are alcohol affected.  Complaints to management have resulted in platitudes but no changes. 

Access to public buildings and amenities

A woman in a wheelchair finds the accessible toilets at a city shopping centre locked.  When she seeks assistance from the centre management and seeks an explanation for the locked toilets, she is humiliated and laughed at by staff, who tell her that drug addicts use the toilets.  When she asks why other toilets are not locked, she is told that they are “sick of people with disabilities demanding special attention”.  

A woman in a wheelchair attends a newly constructed restaurant.  While the building is accessible, when she asks about accessible toilets, she is directed to the “accessible” women’s toilet which is completely inaccessible. 

A service provider is invited to attend Disability Services Forum.  The venue is inaccessible, and the forum is presumed to be about people with disabilities, not for them. 

A store owner tries to refuse entry to a woman with a disability on the grounds that she has too much stock and the wheelchair might take up too much room.  The woman in the wheelchair explained the illegality of her actions, but is followed through the store – just in case!

Renovations of local shopping precincts are able to go ahead without full access due to local government unwillingness to ensure that planning permits require appropriate levels of access.

A local park has accessible play ground facilities for children with disabilities.  In order to access the park, the parent or carer must travel to council offices for a key, pay a $50 deposit, then travel to the park, then return to council offices to return key and have deposit returned.  This is an imposition on parents and carers that is not imposed on other sectors of the community.  Not only is it inconvenient, it is difficult to remove a child with a disability from a vehicle, transfer to a wheelchair and back again – with an extra two trips required.  Council is looking into the inequity. 

Public Transport
A woman in a wheelchair was denied access to a train on her way home from work.  The driver informed her that there were too many wheelchairs on board already.  A complaint to Connex resulted in the complainant being told that there are only 3 wheelchairs allowed on trains, although there was plenty of room on the train.  

When attempting to board a crowded train after 5 trains had already denied her access due to overcrowding, a woman in a wheel chair is told that preference is given to “people who buy tickets” 

When loaded onto a train that is running late, the driver informs the passengers over the speaker that the train will be further delayed because of having to put a wheelchair on.  On complaining to Connex, the passenger is told that the driver is told that isn’t appropriate.  Requests to provide communication education to drivers about the issues are dismissed.  

Asked to participate in development of accessible tram stops, participant was unable to attend because the bus provided to take committee members to site visits was not accessible. 

People with disabilities wishing to use wheelchair accessible taxis (WAT) are told that no taxis are available between 8am and 10 am as that is when school children need them.  People with disabilities are required to wait unacceptable times for taxis to arrive (if they do).   

A wheelchair user is verbally abused by cyclists on a Connex train because she requested them to please use the next door because there was not enough room. Made complaint to Connex who indicated that it would be futile to pursue it. Again the length of time and effort (mental and emotional) put into this issue was the reason for not taking the issue further.

It should be noted that the above are not isolated examples. Constant and multi-layered discrimination is crushing to self esteem, confidence, capacity to assert oneself in the world and to a belief in a just society. In this context, the requirement on individuals to be responsible for addressing discrimination is unrealistic and ineffective.
It is therefore critical that legislation takes adequate account of the multiple layers of discrimination and in particular uses a gender lens as well as taking account of culture, disability and sexual identity in considering appropriate mechanisms for addressing discrimination.
Does the law need to be changed? 

“Addressing disadvantage is fundamental to the maintenance of human rights and for genuine equality of individuals before the law. Special measures are needed to ensure the promise of equality is not destroyed by social and economic disadvantage, and that disadvantage does not deny people their rights or their ability to seek redress when those rights are breached.” 

VWDN strongly supports the Attorney General’s Justice Statement. The Victorian Government’s commitment to equality of opportunity and the elimination of discrimination is reflected in the Charter of Human Rights and Responsibilities and A Fairer Victoria, the central social policy of the Victorian Government. 
However, within the current legislative and policy frameworks the Equal Opportunity Act 1995 fails to provide appropriate legislative support to empower people to make complaints effectively.  For discrimination to be seriously addressed the current Equal Opportunity Act must provide alternative mechanisms to the current individualised mechanism. The onus on individuals to effectively complain and negotiate the complaints system cannot effectively address widespread systemic discrimination. 
The law should provide for a range of mechanisms including stronger powers of investigation, monitoring of enforcement of decisions and the power to investigate class actions. The VWDN supports the recommendations of the Submission of the Human Rights Law Resource Centre, to this Review, with regard to strengthening the Equal Opportunity Act 1995.    
Why doesn’t the current complaint system work for women with disabilities?
The Act has been described as a “toothless tiger”
, with a profound inability to ensure that the people with disabilities in particular are able to address individual and systemic discrimination. Where complaints have been made to the organisation, many complainants felt that lip service was paid, that there was no  real change and that they were just as likely to face the same issue the next week.

All of the examples cited above warrant complaint and in some instances complaints were made. However, women also reported being loath to make a complaint for a number reasons: 

i.
Immediate Capacity 

Women seeking a service in a crisis situation are not in a position to take on any additional responsibility of making a complaint. For example, women fleeing domestic violence need immediate safety and support and cannot be expected to exercise their rights where this requires significant effort to achieve an outcome.

ii.
Time delays and the high level of motivation required
Where an immediate service is required the time consuming process of the current complaints systems cannot deliver an appropriate outcome 

A woman in a wheelchair shopping in her local area is unable to safely use the footpath because of the placement of tables and chairs by a trader. The woman spoke to the trader about more suitable placement of tables and chairs and was verbally abused by trader. Complaints were lodged with the relevant area in council. Timeline from beginning to obtaining an outcome on this issue approximately five months.  She stated “The length of time, emotional and mental investment put into the original issue was part of the reason for not following up on the verbal abuse issue.”  

iii.
Cost
A woman seeks to be a member of a club that has claimed to have membership for people with disabilities.  Her ability to participate is made more and more difficult, with additional rules added on a regular basis.  After a complaint was lodged at the (then) Victorian Equal Opportunity Commission, an attempt was made to bring the parties together.  The respondent refused, and the option of taking the matter to VCAT was fearful for the complainant, who had an intellectual disability and was on a disability support pension, and who had been told that she could be liable for costs if unsuccessful. 
When denied access to public transport, whether a driver refusing to enable access to a train, or a bus refusing to stop, women with disabilities would complain through the companies involved.  While there are mostly appropriate responses stating that the driver would be spoken to, the same thing recurs time after time.  There is unwillingness to take the matter up with the Commission due to an understanding that the organisation cannot be compelled to attend a conciliation conference, an understanding that people are discouraged from taking cases forward due to the ability of VCAT to award costs against the complainant.

Women with disabilities are fearful that, if they use the process contained within the Act, 

· there is no compunction for the respondent to participate unless they are taken to VCAT and to take the matter to VCAT rouses concern that 

· they will have to battle corporations with vast resources  and
· they will be out of pocket if the finding goes against them 

This situation is constantly cited by VWDN members and was reinforced by several attendees at the EO Review forum on 11th December, who stated they felt powerless to take a complaint to the VEOHRC as they did not feel that the Commission had the authority to enforce change unless the issue was taken to VCAT, at which time the felt that they would be disadvantaged due to the resources available to organisations.  

A law that requires access to legal resources to achieve an outcome must provide for equitable access to such resources or it is both cynical and unjust.
iv.
Intimidation and social rejection
A woman with a physical disability reaches the highest level in the obedience club training but was refused the opportunity to become a trainer.  A complaint was lodged at the (then) Victorian Equal Opportunity Commission; the parties met to discuss the woman’s abilities and if she could be a trainer at the club.   A limitation was placed on only her, as a trainer.  Because of the action she took attitudes of members of the club soured.  The woman accepted the limitation, without lodging another complaint.    

Where a woman with a disability is dependent on a service she may be fearful that making a complaint will result in being denied access to future services or further subtle discrimination will result.

A young lesbian with a disability has a paid carer who is a member of a fundamentalist religion.  The woman, who is an atheist, tolerates the carer praying for her because she has a disability although she finds this behaviour oppressive and distressing. As she is only able to access services via paid carers, she believes that she is susceptible to victimisation if she makes a complaint about the carers' behaviour. She also hides her sexuality from her carer for fear that she will be denied services or discriminated against.  

Women also fear that in exercising their right they will be pitted against legal expertise who will twist their words and minimise their experience,
Women are also humiliated by the insulting or derogatory language they experience when making a complaint and are disempowered by responses to their complaints. This is a further disincentive to confronting the offending persons when taking legal action against discriminatory practice.
Experiences of discrimination in employment may be ignored because of fear of being retrenched. A number of VWDN members have cited the experience of being “the first on and the last off” despite being adequately qualified for the job.

For the complaint system to be effective alternative mechanism that do not depend solely on individual complaints must be in place. The role of the individual complaint could be to assist in compiling data on key areas of discrimination which could lead to identifying areas where systematic investigation and ‘class actions’ should be initiated. The VWDN endorses the recommendations of the Federation of Community Legal Centres submission and of the Submission of the Human Rights Law Resource Centre with regard to this question. 

The social and economic costs and benefits involved in reforming the Equal Opportunity Act 1995 

The impact of discrimination on the mental and physical health of those experiencing it is difficult to quantify.  However, Vichealth identifies discrimination and structural oppression as significant sources of health risk along with other forms of violence and abuse and states: “In a recent review of 47 population-based research studies addressing discrimination, 38 found an association between racial and ethnic discrimination and mental illness.” 

Studies into the social and economic impact of violence against women offers some insight into the potential benefits that addressing specific forms of oppression may provide. Work undertaken by Access Economics has estimated the cost of violence against women was $8billion per year. Much of the cost is borne by the victims of violence and results in significant health risks including “suicide, femicide, depression, anxiety disorders, cervical cancer as well as other smoking-related illnesses because there is an increased propensity to smoke”
.
There is ample evidence that discrimination breeds social alienation with its concomitant use of anti-social behaviour, drug and alcohol use, gambling and crime.  In this context, it can be argued that the economic investment of resources to improve research and mechanisms to address discrimination as well as direct investment to make services and community facilities accessible to all, is dramatically offset by the economic and social benefits of greater health and well being for the whole community.

At an individual level, lack of access to paid employment directly disadvantages women economically and socially.  Access to adequate income is fundamental to equal opportunity.  Anecdotal evidence suggests that while employees are quite happy to have women with disabilities participate as volunteers, or as part of an employment program with funding attached, when it comes to paid employment or permanent employment, other women are employed.

A woman with a disability had been working in a trial capacity where part of the funding is paid by a philanthropic trust.  When the funding finishes, the women is not employed, and another trial position is advertised.
A woman with a disability is welcomed as a volunteer, and carries out the full duties of a position.  However she is not accepted as a paid employee because she does not have qualifications. 
These examples demonstrate the intimate relationship between discrimination and socio-economic disadvantage for women with disabilities. The examples citing discrimination in accessing health promotion (on page 5) exemplify the social and health implications of discouraging women with disabilities from attending health and fitness programs.  It is common for the average citizen to feel self conscious in such programs and a degree of courage is required for a woman with a disability to approach a weight loss or fitness program. Without encouragement most would not go back. Active discrimination in this sense is extremely destructive.
Preventing discrimination 
Prevention requires attention to the underlying causes of discriminatory attitudes and beliefs. Clearly preventing discrimination requires a thorough analysis of the determinants of systemic discrimination and an evaluation of strategies to address these. Resources are required to invest in research and evaluation of a broad range of systemic initiatives to prevent discrimination. 
The VEOHRC should work in a co-ordinated manner with other relevant organisations to improve public education on the impact of discrimination and to highlight best practice and innovative strategies to alleviate inequalities.

This submission endorses the strategies outlined in the Federation of Community Legal Centres submission to the Review (p4) with regard to preventing discrimination.
The structure and role of the Victorian Equal Opportunity and Human Rights Commission 
The aim of the Commission should be to ensure that the rights of the most vulnerable are protected. A range of functions are required to carry out this role including investigation of complaints, monitoring of enforcement, research and evaluation of strategies to address discrimination and publication of evaluation outcomes and of innovative methods of preventing discrimination.    The current information, education, complaint-handling and conciliation functions and powers should be expanded to include:

· A stronger role in prevention

· Development of codes of conduct on a consultative basis

· Specific guidance in relation to the requirements of the EOA

· Conduct systemic inquiries and own motion investigations

· Issue improvement notices where discrimination or harassment is occurring; and

· Make submissions to a court or Tribunal on issues relevant to the EOA.  

It is further submitted that the Commission should hold more than a watching brief.  They should be charged with monitoring behaviour, with the power to call organisations to account for any behaviour that is discriminatory, and have the power to publicly name and shame those organisations which do not amend their policies. The secrecy requirements surrounding complaints may enable discrimination to continue – there appears to be no real disincentive to discrimination.  Individual cases may be resolved, but they may then continue their behaviour unless there is real need to change their behaviour.

Positive change should also be acknowledged, with an award for organisations that develop best practice in change procedures.  These awards could be for access, information, education and change plans. 

Evaluation and monitoring of outcomes of specific mechanisms such as management schemes, affirmative action and action plans is also critical to addressing systemic inequalities. 

 In all its work the VEOHRC must work with other complaints commissions and ombudsmen to co-ordinate efforts to enforce and monitor the alleviation of discrimination. Research centres could be better utilised to explore and monitor international innovative practice.

VWDN notes the introduction in 2007 of the United Nations Convention the Rights of Persons with Disabilities. As a part of a state signatory Australian states have an obligation to ensure that people with disabilities are not subject to discrimination. The VEOHRC should have a monitoring role to ensure this along with other international conventions are not violated.  

VWDN supports recommendation 3 of the Submission of the Human Rights Law Resource Centre, to this Review, with regard to the role of the VEOHRC.
The structure of the Commission should be one which is known to all sectors of the Victorian Community.  The Commissioners should be representative of the community which they serve, as far as possible, and have experience of conciliation, mediation and civil investigation.  They should have the power to investigate complaints, or cause complaints to be investigated.

The staff of the Commission should include skilled negotiators, lawyers, conciliators, civil investigators, trainers and staff who are able to assist complainants through the process.  They should reflect the diversity of the community and in particular be representative of groups that currently experience disadvantage. Commissioners and staff need to be able to be paid at a level commensurate with the importance of the work which they undertake.

With regard to conflict of interest no Department should be immune to the requirements to comply with the legislation. One way of overcoming perceptions of conflict of interest would be to make the Commission an Authority, reporting directly to Parliament, and responsible to Parliament.

More efficient and effective handling of complaints of discrimination 

As noted above, for too long the onus of proof has been on the complainant who has little access to information or history and who is severely disadvantaged. The individual complaints process makes no allowance for the significant power imbalances that often exist between the two parties with the complainant in a position of significantly less economic and social power. People are afraid of victimisation, and while this is illegal it is still a real fear, particularly for those who rely on the provision of goods and services for their ability to participate.  
Further, the current method of conciliation and mediation before a matter is referred to VCAT appears appropriate in theory, but there is no real power to compel the parties to appear.  This also places an unreasonable burden on complainants, as they are left feeling powerless, and unable to redress the issue.  Sometimes, all that is needed is the capacity to have a face to face meeting so that the respondent sees that it is a real person with a real issue.

Once it has been established that there are grounds for complaint, an investigation stage is required, to enable Commission staff to independently assess the issue, and refer the matter for either conciliation or mediation or to VCAT for a hearing. The investigators should have the power to examine policies and procedures, to look at the history of similar complaints and their resolution, and also to look at not only whether there are training programs, but also whether the training is effective.

Resolution of systemic and public interest issues 

VWDN supports the view that individual complaints hide discrimination. Disputes need to be resolved with respect and understanding of the way in which discrimination disenfranchises sectors of the community.  A systemic approach removes the onus from individual complainants within disadvantaged groups and takes a more systematic analysis of the ‘upstream’ factors influencing discriminatory practice.  
One strategy to address systemic issues would be to provide resources to advocacy services and other interested bodies to support the implementation class actions and other mechanisms to address systemic discrimination. 

The VWDN endorses the recommendations of the Federation of Community Legal Centres submission with regard to this question (p9) and of the Submission of the Human Rights Law Resource Centre. 
 Conclusion

Our society is built on an economy and institutions that encourage and promote unequal distribution of resources. Business culture and community attitudes maintain this inequity in favouring certain social groups as well as individual traits not available to all. Ultimately, the effectiveness of a system for addressing systemic discrimination is a measure of a government’s political will and preparedness to challenge powerful vested interests.  

The Victorian Women with Disabilities Network applauds the work undertaken to date by the Victorian Government to eliminate discrimination through the Equal Opportunity Act 1995, the Charter of Human Rights and Responsibilities and A Fairer Victoria.  However, it is clear that it is time for a new direction for the Equal Opportunity Act which will assist with the elimination of discrimination in Victoria.  

The new directions of the Act must ensure that organisations are held accountable for their actions, that real change is undertaken and that those who do not cease their discriminatory behaviour are named and shamed.  The Commission needs to have the power under the Act to enforce change, to impose monetary disincentives, to award incentives to those who do the right thing and most importantly, to become champions for those who are the most marginalised.

Thank you for providing us with this opportunity.
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